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confidential sources, or reveal sen-
sitive investigative techniques and pro-
cedures. 

(3) From subsection (d)(2), because 
amendment or correction of investiga-
tive records could interfere with pend-
ing or prospective law enforcement 
proceedings, or could impose an impos-
sible administrative and investigative 
burden by requiring the OIG to con-
tinuously retrograde its investigations 
attempting to resolve questions of ac-
curacy, relevance, timeliness and com-
pleteness. 

(4) From subsection (e)(1), because it 
is often impossible to determine rel-
evance or necessity of information in 
the early stages of an investigation. 
The value of such information is a 
question of judgment and timing; what 
appears relevant and necessary when 
collected may ultimately be evaluated 
and viewed as irrelevant and unneces-
sary to an investigation. In addition, 
the OIG may obtain information con-
cerning the violation of laws other 
than those within the scope of its juris-
diction. In the interest of effective law 
enforcement, the OIG should retain 
this information because it may aid in 
establishing patterns of unlawful activ-
ity and provide leads for other law en-
forcement agencies. Further, in obtain-
ing evidence during an investigation, 
information may be provided to the 
OIG which relates to matters inci-
dental to the main purpose of the in-
vestigation but which may be pertinent 
to the investigative jurisdiction of an-
other agency. Such information cannot 
readily be identified. 

(b) The systems of records entitled 
‘‘Investigative Files of the Office of In-
spector General,’’ ‘‘Hotline Complaint 
Files of the Office of Inspector Gen-
eral,’’ ‘‘Name Indices System of the Of-
fice of Inspector General,’’ and 
‘‘Autoinvestigation of the Office of In-
spector General’’ consist in part of in-
vestigatory material compiled by the 
OIG for the purpose of determining 
suitability, eligibility, or qualifica-
tions for Federal civilian employment 
or Federal contracts, the release of 
which would reveal the identity of a 
source who furnished information to 
the Government under an express 
promise that the identity of the source 
would be held in confidence. Therefore, 

to the extent that information in these 
systems fall within the coverage of ex-
emption (k)(5) of the Privacy Act, 5 
U.S.C. 552a(k)(5), these systems of 
records are exempt from the require-
ments of subsection (d)(1), because re-
lease would reveal the identity of a 
source who furnished information to 
the Government under an express 
promise of confidentiality. Revealing 
the identity of a confidential source 
could impede future cooperation by 
sources, and could result in harassment 
or harm to such sources. 

[57 FR 62142, Dec. 29, 1992, as amended at 65 
FR 50904, Aug. 21, 2000] 
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Subpart A—General Requirements 

§ 2004.1 Scope and purpose. 

(a) This part sets forth the policy for 
service of a subpoena issued by the Of-
fice of Inspector General (OIG), and 
policies and procedures that you must 
follow when you submit a demand or 
request to an employee of the OIG to 
produce official records and informa-
tion, or provide testimony relating to 
official information, in connection 
with a legal proceeding. You must com-
ply with these requirements when you 
request the release or disclosure of offi-
cial records and information. 

(b) The OIG intends these provisions 
to: 

(1) Promote economy and efficiency 
in its programs and operations; 

(2) Minimize the possibility of involv-
ing OIG in controversial issues not re-
lated to OIG’s functions; 

(3) Maintain OIG’s impartiality 
among private litigants where OIG is 
not a named party; and 

(4) Protect sensitive, confidential in-
formation and the deliberative proc-
esses of OIG. 

(c) In providing for these require-
ments, OIG does not waive the sov-
ereign immunity of the United States. 

(d) This part provides guidance for 
the internal operations of OIG. This 
part does not create any right or ben-
efit, substantive or procedural, that a 
party may rely upon in any legal pro-
ceeding against the United States. 

§ 2004.2 Applicability. 

This subpart applies to demands and 
requests to employees for factual or ex-
pert testimony relating to official in-
formation, or for production of official 
records or information, in legal pro-
ceedings in which HUD or OIG is not a 
named party. However, this subpart 
does not apply to: 

(a) Demands upon or requests for an 
OIG employee to testify as to facts or 
events that are unrelated to his or her 
official duties or that are unrelated to 
the functions of OIG; 

(b) Requests for the release of records 
under the Freedom of Information Act, 
5 U.S.C. 552, or the Privacy Act, 5 
U.S.C. 552a; and 

(c) Congressional demands and Con-
gressional requests for testimony or 
records. 

§ 2004.3 Definitions. 

Counsel means the Counsel to the In-
spector General. 

Demand means a subpoena, or an 
order or other command of a court or 
other competent authority, for the pro-
duction, disclosure, or release of 
records or for the appearance and testi-
mony of an OIG employee that is 
issued in a legal proceeding. 

Legal proceeding means any matter 
before a court of law, administrative 
board or tribunal, commission, admin-
istrative law judge, hearing officer, or 
other body that conducts a legal or ad-
ministrative proceeding. Legal pro-
ceeding includes all phases of litiga-
tion. 

OIG means the Office of Inspector 
General, U.S. Department of Housing 
and Urban Development. 

OIG employee or employee means: 
(1) Any current or former officer or 

employee of OIG; 
(2) Any other individual hired 

through contractual agreement by or 
on behalf of OIG or who has performed 
or is performing services under such an 
agreement for OIG; and 

(3) Any individual who served or is 
serving in any consulting or advisory 
capacity to OIG, whether formal or in-
formal. 

Records or official records or informa-
tion means: 

(1) All documents and materials that 
are OIG agency records under the Free-
dom of Information Act, 5 U.S.C. 552; 

(2) All other documents and mate-
rials contained in OIG files; and 

(3) All other information or materials 
acquired by an OIG employee in the 
performance of his or her official du-
ties or because of his or her official sta-
tus. 

Request means any informal request, 
by whatever method, for the produc-
tion of records and information or for 
testimony that has not been ordered by 
a court or other competent authority. 

Testimony means any written or oral 
statements, including depositions, an-
swers to interrogatories, affidavits, 
declarations, recorded interviews, and 
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statements made by an individual in 
connection with a legal proceeding. 

Subpart B—Office of Inspector 
General Subpoenas 

§ 2004.10 Service of an Office of In-
spector General subpoena. 

Service of a subpoena issued by OIG 
may be accomplished as follows: 

(a) Personal service. Service may be 
made by delivering the subpoena to the 
person to whom it is addressed. If the 
subpoena is addressed to a corporation 
or other business entity, it may be 
served upon an employee of the cor-
poration or entity. Service made to an 
employee, agent, or legal representa-
tive of the addressee shall constitute 
service upon the addressee. 

(b) Service by mail. Service may also 
be made by mailing the subpoena, cer-
tified mail—return receipt requested, 
to the addressee at his or her last 
known business or personal address. 

Subpart C—Requests for Testi-
mony and Production of Doc-
uments 

§ 2004.20 General prohibition. 
No employee may produce official 

records and information or provide any 
testimony relating to official informa-
tion in response to a demand or request 
without the prior, written approval of 
the Inspector General or the Counsel. 

§ 2004.21 Factors OIG will consider. 
The Counsel or Inspector General, in 

their discretion, may grant an em-
ployee permission to testify on matters 
relating to official information, or 
produce official records and informa-
tion, in response to a demand or re-
quest. Among the relevant factors that 
the Inspector General or the Counsel 
may consider in making this decision 
are whether: 

(a) The purposes of this part are met; 
(b) OIG has an interest in the deci-

sion that may be rendered in the legal 
proceeding; 

(c) Allowing such testimony or pro-
duction of records would assist or 
hinder OIG in performing its statutory 
duties or use OIG resources where re-
sponding to the request will interfere 

with the ability of OIG employees to do 
their work; 

(d) The records or testimony can be 
obtained from other sources; 

(e) The demand or request is unduly 
burdensome or otherwise inappropriate 
under the applicable rules of discovery 
or the rules of procedure governing the 
case or matter in which the demand or 
request arose; 

(f) Disclosure would violate or be in-
consistent with a statute, Executive 
Order, or regulation; 

(g) Disclosure would reveal confiden-
tial or privileged information, trade se-
crets, or similar, confidential commer-
cial, or financial information; 

(h) Disclosure would impede or inter-
fere with an ongoing law enforcement 
investigation or proceedings, or com-
promise constitutional rights; 

(i) Disclosure would result in OIG ap-
pearing to favor one litigant over an-
other; 

(j) Disclosure relates to documents 
that were produced by another agency; 

(k) The demand or request is in con-
formance with all other applicable 
rules; 

(l) The demand or request is suffi-
ciently specific to be answered; and 

(m) For any other good cause. 

§ 2004.22 Filing requirements for de-
mands or requests for documents or 
testimony. 

You must comply with the following 
requirements whenever you issue de-
mands or requests to an OIG employee 
for official records and information or 
testimony. 

(a) Your request must be in writing 
and must be submitted to the Counsel. 
If you serve a subpoena on OIG or on an 
OIG employee before submitting a 
written request and receiving a final 
determination from the Counsel, OIG 
will oppose the subpoena on grounds 
that your request was not submitted in 
accordance with this subpart. 

(b) Your written request must con-
tain the following information: 

(1) The caption of the legal pro-
ceeding, docket number, and name and 
address of the court or other authority 
involved; 
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(2) A copy of the complaint or equiva-
lent document setting forth the asser-
tions in the case and any other plead-
ing or document sufficient to show rel-
evance; 

(3) A list of categories of records 
sought, a detailed description of how 
the information sought is relevant to 
the issues in the legal proceeding, and 
a specific description of the substance 
of the testimony or records sought; 

(4) A statement as to how the need 
for the information outweighs the need 
to maintain any confidentiality of the 
information and outweighs the burden 
on OIG to produce the records or pro-
vide testimony; 

(5) A statement indicating that the 
information sought is not available 
from another source, from other per-
sons or entities, or from the testimony 
of someone other than an OIG em-
ployee, such as a retained expert; 

(6) If testimony is requested, the in-
tended use of the testimony, a general 
summary of the desired testimony, and 
a showing that no document could be 
provided and used in lieu of testimony; 

(7) A description of all prior deci-
sions, orders, or pending motions in the 
case that bear upon the relevance of 
the requested records or testimony; 

(8) The name, address, and telephone 
number of counsel to each party in the 
case; and 

(9) An estimate of the amount of 
time that the requester and other par-
ties will require with each OIG em-
ployee for time spent by the employee 
to prepare for testimony, in travel, and 
for attendance in the legal proceeding. 

(c) The OIG reserves the right to re-
quire additional information to com-
plete your request where appropriate. 

(d) Your request should be submitted 
at least 30 days before the date that 
records or testimony are required. Re-
quests submitted less than 30 days be-
fore records or testimony are required 
must be accompanied by a written ex-
planation stating the reasons for the 
late request and the reasons for expe-
dited processing. 

(e) Failure to cooperate in good faith 
to enable the Counsel to make an in-
formed decision may serve as the basis 
for a determination not to comply with 
your request. 

§ 2004.23 Service of subpoenas or re-
quests. 

Subpoenas or requests for official 
records or information or testimony 
must be served on the Counsel to the 
Inspector General, Office of Inspector 
General, U.S. Department of Housing 
and Urban Development, 451 Seventh 
Street, SW, Room 8260, Washington, DC 
20410–4500. 

§ 2004.24 Processing demands or re-
quests. 

(a) After service of a demand or re-
quest to testify, the Counsel will re-
view the demand or request and, in ac-
cordance with the provisions of this 
subpart, determine whether, or under 
what conditions, to authorize the em-
ployee to testify on matters relating to 
official information and/or to produce 
official records and information. 

(b) The OIG will process requests in 
the order in which they are received. 
Absent exigent or unusual cir-
cumstances, OIG will respond within 30 
days from the date that we receive all 
information necessary to the evalua-
tion of the demand or request. The 
time for response will depend upon the 
scope of the request. 

(c) The Counsel may grant a waiver 
of any procedure described in this sub-
part where a waiver is considered nec-
essary to promote a significant inter-
est of OIG, HUD, and the United 
States, or for other good cause. 

§ 2004.25 Final determination. 
The Counsel makes the final deter-

mination on demands and requests to 
employees for production of official 
records and information or testimony. 
All final determinations are within the 
sole discretion of the Counsel. The 
Counsel will notify the requester of the 
final determination, the reasons for the 
grant or denial of the demand or re-
quest, and any conditions that the 
Counsel may impose on the release of 
records or information, or on the testi-
mony of an OIG employee. 

§ 2004.26 Restrictions that apply to tes-
timony. 

(a) The Counsel may impose condi-
tions or restrictions on the testimony 
of OIG employees including, for exam-
ple, limiting the areas of testimony or 
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requiring the requester and other par-
ties to the legal proceeding to agree 
that the transcript of the testimony 
will be kept under seal or will only be 
used or made available in the par-
ticular legal proceeding for which tes-
timony was requested. The Counsel 
may also require a copy of the tran-
script of testimony at the requester’s 
expense. 

(b) The OIG may offer the employee’s 
written declaration in lieu of testi-
mony. 

(c) If authorized to testify pursuant 
to this part, an employee may testify 
as to facts within his or her personal 
knowledge, but, unless specifically au-
thorized to do so by the Counsel, the 
employee shall not: 

(1) Disclose confidential or privileged 
information; 

(2) Testify as to facts when the Coun-
sel determines such testimony would 
not be in the best interest of OIG, HUD 
and the United States; or 

(3) Testify as an expert or opinion 
witness with regard to any matter aris-
ing out of the employee’s official du-
ties or the functions of OIG. This provi-
sion does not apply to requests from 
the United States for expert or opinion 
testimony. 

§ 2004.27 Restrictions that apply to re-
leased records. 

(a) The Counsel may impose condi-
tions or restrictions on the release of 
official records and information, in-
cluding the requirement that parties to 
the proceeding obtain a protective 
order or execute a confidentiality 
agreement to limit access and any fur-
ther disclosure. The terms of the pro-
tective order or of a confidentiality 
agreement must be acceptable to the 
Counsel. In cases where protective or-
ders or confidentiality agreements 
have already been executed, OIG may 
condition the release of official records 
and information on an amendment to 
the existing protective order or con-
fidentiality agreement. 

(b) If the Counsel so determines, 
original OIG records may be presented 
for examination in response to a de-
mand or request, but they are not to be 
presented as evidence or otherwise used 
in a manner by which they could lose 
their identity as official OIG records, 

nor are they to be marked or altered. 
In lieu of the original records, certified 
copies will be presented for evidentiary 
purposes. 

§ 2004.28 Procedure in the event of an 
adverse ruling. 

(a) Opportunity to review adverse rul-
ing. Any person aggrieved by a decision 
made by the Counsel under this part 
denying a request for documents or tes-
timony, or restricting the release of 
documents or testimony, may seek re-
view of that decision pursuant to para-
graph (c) of this section. 

(b) Procedure in the event of conflicting 
court order. If the Inspector General or 
Counsel declines to approve a demand 
for records or testimony and a court or 
other authority rules that the demand 
must be complied with irrespective of 
the instructions from the OIG not to 
produce the material or disclose the in-
formation sought, the employee or 
former employee upon whom the de-
mand has been made shall respectfully 
decline to comply with the demand, 
citing United States ex rel. Touhy v. 
Ragen, 340 U.S. 462 (1951). 

(c) Procedure—(1) Notice of intention to 
petition for review. A party or any per-
son aggrieved by the decision made 
pursuant to this part denying or re-
stricting the release of documents or 
testimony may seek review of the deci-
sion by filing a written Notice of Inten-
tion to Petition for Review (Notice) 
within five business days of the date of 
this decision. The Notice shall identify 
the petitioner, the adverse decision, 
and any dates (such as deposition, 
hearing, or court dates) that are sig-
nificant to the party. The Notice shall 
be served in accordance with § 2004.23. 

(2) Petition for review. Within five 
business days of the filing of a Notice, 
the person or party seeking review 
shall file a Petition for Review (Peti-
tion) containing a clear and concise 
statement of the issues to be reviewed 
and the reasons why the review is ap-
propriate. The petition shall include 
exceptions to any findings of fact or 
conclusions of law made, together with 
supporting reasons and arguments for 
such exceptions based on appropriate 
citations to such record or law as may 
exist. These reasons may be stated in 
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summary form. Decisions on the Peti-
tion may be made by either the Inspec-
tor General or the Counsel and shall 
become the final decisions of the OIG. 
The Petition will be served in accord-
ance with § 2004.23. 

(d) Prerequisite to judicial review. Pur-
suant to Section 704 of the Administra-
tive Procedure Act, 5 U.S.C. 704, a peti-
tion to the agency for review of a deci-
sion made under the authority of this 
part is a prerequisite to the seeking of 
judicial review of the final decision. 

[70 FR 36791, June 24, 2005] 

§ 2004.29 Fees. 
(a) Generally. The Counsel may condi-

tion the production of records or ap-
pearance for testimony upon advance 
payment of a reasonable estimate of 
the costs to OIG. 

(b) Fees for records. Fees for producing 
records will include fees for searching, 
reviewing, and duplicating records, 
costs of attorney time spent in review-
ing the demand or request, and ex-
penses generated by materials and 
equipment used to search for, produce, 
and copy the responsive information. 
Costs for employee time will be cal-
culated on the basis of the hourly pay 
of the employee (including all pay, al-
lowance, and benefits). Fees for dupli-
cation will be the same as those 

charged by OIG in its Freedom of Infor-
mation Act Regulations at 24 CFR part 
2002. 

(c) Witness fees. Fees for attendance 
by a witness will include fees, expenses, 
and allowances prescribed by the 
court’s rules. If no such fees are pre-
scribed, witness fees will be determined 
based upon the rule of the federal dis-
trict court closest to the location 
where the witness will appear. Such 
fees will include cost of time spent by 
the witness to prepare for testimony, 
in travel, and for attendance in the 
legal proceeding. 

(d) Payment of fees. You must pay any 
applicable witness fees for current OIG 
employees and any records certifi-
cation fees by submitting to the Coun-
sel a check or money order for the ap-
propriate amount made payable to the 
Treasury of the United States. In the 
case of testimony by former OIG em-
ployees, you must pay applicable fees 
directly to the former employee in ac-
cordance with applicable statutes. 

(e) Waiver or reduction of fees. The 
Counsel, in his or her sole discretion, 
may, upon a showing of reasonable 
cause, waive or reduce any fees in con-
nection with the testimony or produc-
tion of records. Additionally, fees will 
not be assessed if the total charge 
would be $10.00 or less. 
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